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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 

COALITION FOR RESPONSIBLE 
REGULATION, INC., ET AL. 

 

  
Petitioners,  

  
v.  

  
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

 

  

Respondents.  

No. 09-1322 and consolidated 
cases 

 
COALITION FOR RESPONSIBLE 
REGULATION, INC., ET AL. 

 

  
Petitioners,  

  
v.  

  
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

 

  
Respondent.  

No. 10-1073 and consolidated 
cases 
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COALITION FOR RESPONSIBLE 
REGULATION, INC., ET AL. 

  

   
Petitioners,   

   
v.  No. 10-1092 and consolidated 

cases 
   
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

  

   
Respondent.   

 

SOUTHEASTERN LEGAL 
FOUNDATION, ET AL. 

 

  
Petitioners,  

  
v.  

  
UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

 

  
Respondent.  

No. 10-1131 and consolidated 
cases 

 
 

DECLARATION OF MICHAEL R. PEELISH, EXECUTIVE VICE 
PRESIDENT AND CHIEF SUSTAINABILITY OFFICER, 

ALPHA NATURAL RESOURCES, INC. 
 

I, Michael R. Peelish, swear or affirm under penalty of perjury the 
following: 

1. I am Executive Vice President and Chief Sustainability Officer at Alpha 

Natural Resources, Inc. (“Alpha Natural Resources”), Petitioner in the above-

captioned case, and I have firsthand knowledge of the facts set forth herein.   

 
DECLARATION OF MICHAEL R. PEELISH 

2

USCA Case #10-1131      Document #1314205      Filed: 06/21/2011      Page 3 of 34



 

2. I am more than twenty-one (21) years of age and I am competent to make 

this declaration. 

3. Alpha Natural Resources is a major supplier of thermal coal to electric 

utilities and manufacturing industries across the country, and a leading producer 

and exporter of metallurgical coal used in the steelmaking process.  Alpha Natural 

Resources operates 60 mines and 14 coal preparation plants in Virginia, West 

Virginia, Kentucky, Pennsylvania, and Wyoming, and employs 6,200 individuals 

throughout the United States. 

4. Alpha Natural Resources is a member of the Coalition for Responsible 

Regulation, Inc. 

5. Alpha Natural Resources controls approximately 1.6 billion tons of coal 

reserves in the eastern United States, and approximately 700 million tons of coal 

reserves, through either fee title or federal lease, in Wyoming’s Powder River 

Basin.  In 2009, Alpha Natural Resources sold 47.2 million tons of coal.  Of this 

total, approximately 39 million tons was steam coal, including approximately 38 

million tons used for electricity generation and approximately 900,000 tons sold 

for industrial boilers.  Alpha Natural Resources sold 8.13 million tons of eastern 

metallurgic coal in 2009 for use in steelmaking. 

6. EPA’s issuance of the Endangerment and Cause or Contribute Findings 

for Greenhouse Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 
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66,496 (Dec. 15, 2009) (“Endangerment Finding”), and the regulations that EPA 

has promulgated as a result of the Endangerment Finding, are threatening 

substantial and irreparable economic harm to coal producers like Alpha Natural 

Resources, which produce primarily steam coal for use in the generation of 

electricity. 

7. Upon issuance of the Endangerment Finding, EPA moved forward with 

regulating emissions of greenhouse gases from motor vehicles.  On May 7, 2010, 

EPA and the National Highway Traffic Safety Administration (“NHTSA”) issued 

vehicle greenhouse gas emission standards and average fuel economy standards for 

light-duty vehicles.  75 Fed. Reg. 25,324 (May 7, 2010).  EPA maintains that this 

action triggered regulation of GHG under other provisions of the Clean Air Act, 

specifically stationary source permitting under the Prevention of Significant 

Deterioration (“PSD”) and Title V programs.  When the stationary source 

provisions are triggered, the statutory text would require all sources that emit more 

than 100 tons per year of carbon dioxide equivalent to apply for a Title V operating 

permit.  New sources that emit more than 100 tons per year or 250 tons per year of 

carbon dioxide equivalent (depending on the source category), and sources that 

undertake major modifications at existing sources that are projected to increase 

emissions of greenhouse gases by any amount, would be required by statute to go 

through the PSD permitting process.  Id. 

 
DECLARATION OF MICHAEL R. PEELISH 

4

USCA Case #10-1131      Document #1314205      Filed: 06/21/2011      Page 5 of 34



 

8.   EPA proposes in its Tailoring Rule to phase-in the statutory thresholds 

for triggering stationary source permitting for GHG.  Pursuant to the Tailoring 

Rule, beginning in January 2011, new or modified sources that must undergo PSD 

permitting for pollutants other than greenhouse gases, but will also increase 

emissions of greenhouse gases by 75,000 tons per year of carbon dioxide 

equivalent, will trigger PSD permitting for greenhouse gases.  As of July 1, 2011, 

sources with the potential to emit 100,000 tons per year of carbon dioxide 

equivalent will be considered major sources subject to PSD review, and major 

modifications resulting in net greenhouse gas emissions increases of 75,000 tons 

per year of carbon dioxide equivalent will be subject to PSD review.  Title V 

permitting for greenhouse gases also will be phased in as follows:  between 

January and July 2011, only those sources that must apply for, renew, or revise 

their permits for pollutants other than greenhouse gases must incorporate 

greenhouse gas applicable requirements into their permits, and after July 2011, 

sources that emit more than 100,000 tons per year of carbon dioxide equivalent 

will be required to obtain a Title V permit.  EPA states in the Tailoring Rule that it 

will undertake another rulemaking that will take effect by July 1, 2013, that may 

lower these thresholds for PSD and Title V applicability.  I am aware that the 

Tailoring Rule and the increased thresholds are being challenged. 
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9. The thermal coal dryers located at two of Alpha Natural Resources’ 

facilities will emit more than 25,000 tons per year of carbon dioxide equivalent in 

2011 and therefore would be subject to the statutory thresholds for Title V and 

PSD permitting.  Neither of these facilities is currently subject to Title V or PSD 

requirements. 

10.   Even though 25,000 tons per year is less than the initial thresholds 

found in the Tailoring Rule, the suite of GHG regulations issued by the EPA 

creates substantial uncertainty for companies such as Alpha Natural Resources that 

emit 25,000 tons per year or even 100 tons per year of carbon dioxide equivalent.  

Alpha Natural Resources faces the prospect of  potentially inconsistent regulation 

by the states, the prospect of lower emissions thresholds under the upcoming 

July 1, 2013 modifications to the Tailoring Rule, and the prospect that the 

Tailoring Rule will not withstand judicial review.  This uncertainty irreparably 

harms Alpha Natural Resources’ ability to plan for physical or operational changes 

at its coal preparation plants. 

11.   The Endangerment Finding and the associated regulation also is 

substantially affecting Alpha Natural Resource’s profitability outlook for domestic 

steam coal production.  The combustion of coal, by its very nature, results in the 

emission of substantial amounts of carbon dioxide.  EPA’s conclusions that 

greenhouse gases “may reasonably be anticipated both to endanger public health 
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and to endanger public welfare,” 74 Fed. Reg. at 66,497, affects the perception of 

coal as a viable long-term source of electricity and makes coal a less desirable 

commodity.  Moreover, the uncertainty surrounding the regulation of stationary 

sources of greenhouse gases is having a substantial impact on demand for coal, 

particularly steam coal for electricity generation. 

12.   I am aware that a number of our utility customers are switching units to 

natural gas, dropping planned expansions, or shutting down coal-fired facilities 

altogether as a result of, in large part, costs associated with the pending regulation 

of greenhouse gases.  Electric utilities and independent power producers that are 

adding capacity are being pressured by EPA’s regulations, and by the uncertainty 

arising from those regulations, to design and construct electric generating units that 

do not use coal.  New electric generating units will remain in service for decades, 

effectively locking in the lower demand for coal.  Our coal stockpiles are as high 

as they’ve ever been, and I expect this trend to continue.  Indeed, our 2010 

production forecast for utility customers is down.  A further reduction in the 

demand of coal from utility customers reasonably can be expected to result in 

decreased revenues that cannot be remedied in future years, thereby causing 

irreparable harm to Alpha Natural Resources. 

13.  Alpha Natural Resources’ mining operations also use substantial 

amounts of electricity, which Alpha Natural Resources purchases from local power 
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